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DETAILED ACTION 

This is a Non-Final Office Action for Application no. 10/723,573 in response to 
the Election made on October 24. 2007. 

Election/Restrictions 

Applicant's election without traverse of Group I in the reply filed on 10/24/2007 is 
acknowledged. Claims 1-3, 5 and 9 are presented for examination. 

Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

Claim 9 is rejected under 35 U.S.C. 102(e) as being anticipated by US Patent 
6,763,140 to Skoll. 
[claim 9] 

As shown in Figures 1 and 4, Skoll teaches the use of a computer workstation 
(136) for performing the method of determining the focus settings for a microscope (Col 
1 Lines 13-16 and Col 8 Lines 45-53). Skoll further teaches the apparatus uses 
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predetermined focus points to provide the focus point for a current subimage (Col 2 
Lines 50-61 and Col 3 Lines 25-38). 

The method includes extracting an area including a sample image from an image 
captured as an entire sample (Col 11 Lines 13-16 and 41-46). Note, the extracted area 
is viewed to be the "focus facet" of Skoll. The "focus facet" contains the tile image 
which is to be acquired (Col 10 Lines 4-16, Col 11 Lines 10-12, Fig. 14). 

The method further performs the operation of setting a plurality of horizontal 
positions in which a height coordinate Z is acquired from an extracted sample image 
area(Col 8 Lines 28-36, Col 10 Lines 52-56 and Col 1 1 Lines 53-56). As shown by the 
citation, each "focus facet" contains focus settings for a plurality of focus points. 

The method further performs the operation of reading a height coordinate of a 
focal point position in the set horizontal position (Col .1 1 Lines 48-56). 

The method further performs the operation of computing an adjusted position of a 
focal point in an arbitrary position in a sample image area using the set horizontal 
position and height coordinate data read jn the horizontal position (Col 9 Lines 5-46, Col 
1 1 Lines 48-56, and Col 12 Lines 7-16). As shown in the citation, Skoll teaches the 
operation of obtaining a focus setting. Skoll specifically teaches the focus setting for a 
tile image is computed from the focus points of a "focus facet" (Col 1 1 Lines 48-56). 

The method further performs the operation of transferring the height value, 
obtained by computing an adjusted focal position, to an imager in order to obtain an 
image. This operation is performed when the sample is horizontally traveled (Col 1 1 
Lines 57-67, Fig. 20). 
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Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-3 and 5 are rejected under 35 U.S.C. 103(a) as being unpatentable 

over US Patent 6,763,140 to Skoll. 

[claim 1] 

As shown in Figures 1 and 4, Skoll teaches the use of a computer workstation 
(136) for determining the focus settings for a microscope (Col 1 Lines 13-16 and Col 8 
Lines 45-53). Skoll further teaches the apparatus uses predetermined focus points to 
provide the. focus point for a current subimage (Col 2 Lines 50-61 and Col 3 Lines 25- 
38). 

The apparatus performs a sample image area extraction unit extracting an area 
including a sample image from an image captured as an entire sample (Col 1 1 Lines 
1 3-16 and 41-46). Note, the extracted area is viewed to be the "focus facet" of Skoll. 
The "focus facet" contains the tile image which is to be acquired (Col 10 Lines 4-16. Col 
11 Lines 10-12, Fig. 14). 

The apparatus further performs the operation of automatically setting a plurality 
of positions in an XY direction in which a height coordinate Z is acquired from a sample ^ 
image area extracted (Col 8 Lines 28-36, Col 10 Lines 52-56 and Col 1 1 Lines 53-56). 
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As shown by the citation, each "focus facet" contains focus settings for a plurality of 
focus points. 

The apparatus further performs the operation of reading a height coordinate of a 
focal point position in the position in the XY direction set by the previous operation (Col 
1 1 Lines 48-56). 

• The apparatus further performs the operation of computing an adjusted position 
of a focal point in an arbitrary position in a sample image area using height coordinate 
data read by the above operation (Col 9 Lines 5-46 and Col 1 1 Lines 48-56). As shown 
in the citation, Skoll teaches the operation of obtaining a focus setting. Skoll specifically 
teaches the focus setting for a tile image is computed from the focus points of a "focus 
facet" (Col 11 Lines 48-56). 

The apparatus further performs the operation of transferring the height value 
obtained to an imager in order to obtain an image. This operation is performed when 
the sample is horizontally traveled (Col 1 1 Lines 57-67, Fig. 20). Though Skoll is silent 
on each step performed by the apparatus is a unit, it would have been obvious to one of 
ordinary skill in the art at the time of the invention that the computer (1 36) is a unit which 
performs all the tasks of claim 1 as it is well known in the art to replace a hardware 
design, using multiple hardware units, with a computer and software in order to provide 
a low cost and easily upgradeable design (Official Notice), 
[claim 2] 

Skoll further teaches autofocus processing is performed on the focus 
points (Col 9 Lines 5-46). The height coordinate is then stored with the "focus facet" 
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(Col 10 Lines 4-16). Note, Skoll teaches a coarse and fine focus search. It is viewed by 
the Examiner that the output of the coarse autofocus process as input to the fine focus 
search satisfies the requirements of claim 2. Though Skoll is silent on each step 
performed by the apparatus is a unit, it would have been obvious to one of ordinary skill 
in the art at the time of the invention that the computer (1 36) is a unit which performs all 
the tasks of claim 1 as it is well known in the art to replace a hardware design, using 
multiple hardware units, with a computer and software in order to provide a low cost and 
easily upgradeable design (Official Notice), 
[claim 3] 

As shown in Figure 16, Skoll further teaches providing the image as a grid (Col 
10 Lines 29-35). The grid is obtained by dividing a sample image area at predetermined 
intervals (Col 10 Lines 36-49). Skoll further teaches the height coordinate to be 
obtained (294) is covered by a mesh cell provided by a focus facet (Col 10 Lines 4-16 
and Lines 52-56, Figs. 14 and 16). It is noted by the Examiner that the height 
coordinate of claim 3 is not indicated to be the defined height coordinate Z of claim 1, 
therefore it is viewed by the Examiner that any height coordinate satisfies the 
requirement of claim 3. 
[claim 5] 

As shown in Figure 4. Skoll teaches the use of a microscopic image capture 
apparatus which forms an entire image of high resolution by dividing into small sections 
an entire image (Col 1 Lines 12-16, Fig. 17). 
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The apparatus includes the setting a plurality of positions in which a height 
coordinate is acquired from among grid points including sample images at grid points of 
a grid having small sections (Col 8 Lines 28-36, Col 9 Lines 59-65, Fig. 13). 

The apparatus further includes reading a height coordinate of a focal point 
position in horizontal coordinates of a sample (Col 1 1 Lines 48-56). Skoll teaches the 
use of the height coordinates to determine the height value of a tile under high 
magnification (Abstract, Col 1 1 lines 48-56 and Col 12 Lines 7-16). Therefore it would 
have been obvious to one of ordinary skill in the art at the time of the invention that the 
focus settings for the focus points are determined at high magnification as Skoll teaches 
the ability to use the focus setting of a focus point in order to obtain a tile image (Col 11 
Lines 57-61, Col 12 Lines 7-16 and Lines 36-41). 

The apparatus further includes computing a height position in an arbitrary 
position of a small section using height coordinate data obtained for the focus points 
(Col 9 Lines 5-46 and Col 1 1 Lines 48-56). As shown in the citation, Skoll teaches the 
operation of obtaining a focus setting. Skoll specifically teaches the focus setting for a 
tile image is computed from the focus points of a "focus facet" (Col 1 1 Lines 48-56). 

Though Skoll is silent on each step performed by the apparatus is a unit, it would 
have been obvious to one of ordinary skill in the art at the time of the invention that the 
computer (136) is a unit which performs all the tasks of claim 1 as it is well known in the 
art to replace a hardware design, using multiple hardware units, with a computer and 
software in order to provide a low cost and easily upgradeable design (Official Notice). 
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Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

US Patent 7,027,628 to Gagnon et al. 
US Patent 5,647,025 to Frost et al. 
US Patent 6,101,265 to Bacus etal. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Erick Rekstad whose telephone number is 571-272- 
7338. The examiner can normally be reached on 8-5. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Mehrdad Dastouri can be reached on 571-272-7418. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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